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FOREWORD
Cornell William Brooks
In 1963, the March on Washington marked a turning point in the long fight for civil rights for African
Americans. A century after President Lincoln issued the Emancipation Proclamation, hundreds of
thousands converged at his memorial to celebrate a century of liberation and to protest what Rev.
Dr. Martin Luther King, Jr. called “the manacles of segregation and the chains of discrimination.” In
the intervening fifty years, we have come a remarkable distance, but the shackles of systemic racism
continue to bind communities of color.
We stand on the frontlines in the fight to build a society free from racial discrimination. In 2015,
we honored the sacrifices of our forbearers and galvanized international attention to systemic
discrimination with a “Journey for Justice” from Selma, Ala. to Washington, D.C. While national
support for this effort provides hope the tide may be turning, it also belies a sad truth: Many of the
grave inequalities we fought decades ago still persist, more than fifty years after the Civil Rights Act.
The single greatest injustice that threatens our safety and hinders our progress? Mass incarceration.
People of color bear the brunt of our criminal justice system in disproportionate and devastating
numbers. This is in part because racial disparities exist at all stages of the system, which relies on
corrosive practices that harm people of color. Our communities have already suffered from historic
and systemic economic injustice and racially targeted criminal justice policies. These wounds have
not healed and have been aggravated by the staggering number of people trapped in prisons over
the past forty years. Today, an estimated 2.2 million people are locked inside jails and prisons.
African Americans make up roughly 13 percent of the U.S. population but 37 percent of the nation’s
prisoners.1 People with dreams and aspirations suffer in airtight cells of prison and poverty. But the
injustice does not end there. More than half of formerly incarcerated Americans are unemployed a
year after release. Communities of color are over policed, over-prosecuted, over-incarcerated and yet
underemployed.
If we do not take steps now, Americans of color will forever be relegated to a penal and permanent
underclass, and mass incarceration will continue to cage the economic growth of our communities.
We have reached a crisis point, and we need solutions. This groundbreaking report from the Brennan
Center for Justice offers a pathway to reduce our prison population and its tragic racial disparities. It
documents the number of people behind bars without rationale, and reveals the unnecessary trauma
this causes. It recommends real solutions that can help end over-incarceration. I urge lawmakers to
give deep consideration and deeper commitment to this report’s findings and recommendations.
This nation must continue to march forward, toward a day when all people are treated based not
on the color of their skin but on the content of their character, uncolored and un-stigmatized by a
criminal record. It is time that we end the plague of mass incarceration.
Mr. Brooks is the President and CEO of the National Association for the Advancement of Colored People.
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PREFACE
By Inimai Chettiar
United States incarceration statistics are well-known by now, but they still stun. Although the U.S. has
only 5 percent of the world’s population, it has nearly 25 percent of the world’s prisoners.2 There are
2.2 million people in prisons and jails in this country.3 With an incarceration rate of 693 per 100,000
people, the United States trails only the Seychelles in the frequency with which it deprives its residents
of liberty, and vastly outpaces that of Iran, Zimbabwe, and even notoriously punitive Singapore.4
This level of incarceration, hidden for so long in plain sight, has massive societal consequences. It
drives and reinforces deep seated racial inequity and disproportionately punishes African Americans. It
ruins people’s lives and breaks up families. Now it has become widely understood that this exorbitant
incarceration rate is not needed to keep the public safe. With the ascendancy of Donald Trump as
president, we hope the trans-partisan nationwide effort for criminal justice reform will continue. And
so we face a challenge as a nation: how can we reduce this prison population without endangering
public safety?

How We Got Here
In 1974, the country’s imprisonment rate was 102 per 100,000. By the turn of the century, it had
quadrupled, reaching 138 in 1980, 295 in 1990, and 470 in 2000. The surge continued. By 2007, the
imprisonment rate reached its peak of 506.5
Since then, the rate has decreased marginally to 471 prisoners per 100,000 Americans.6 While the
downward trend is welcome, a yearly declining rate of 1 percent is modest at best. At this pace, it would
take nearly 75 years to return to the 1985 incarceration rate of 200 per 100,000.7
Like other failed social experiments, mass incarceration was not a spasm without a cause. It was the
result of sustained policies beginning in the mid-1970s and campaigned on even earlier.
As early as 1964, Republican Presidential nominee Barry Goldwater promised “a government that
attends to its inherent responsibilities of maintaining . . . and enforcing law and order.”8 Four years
later, after riots in major cities including Chicago, Los Angeles, and Washington, D.C., and growing
protests against the Vietnam War, there was a palpable sense among many Americans that “order” had
to be restored. In 1968, Republican presidential candidate Richard Nixon appealed to what we would
later call the “silent majority.” In one campaign commercial, a series of still photos of angry protesters
and burning buildings appeared over a soundtrack of a snare drum and dissonant piano chords. “Let
us recognize that the first civil right of every American is to be free from domestic violence,” Nixon
intoned. “So I pledge to you, we shall have order in the United States.”9
To a large extent, what average Americans saw on their television screens squared with their own
experiences. From 1960 to 1980, violent crime soared 270 percent. It continued to increase, peaking
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at 758 violent offenses per 100,000 people in 1991.10 African American and Latino communities bore
the brunt of this crime rise. By the late 1970s, people of color were crime victims at a rate 24 percent
higher than white Americans.11
In response, states and the federal government enacted a series of laws that dramatically lengthened
sentences for many crimes, and also created entirely new crimes.
One early example is the passage of the “Rockefeller Drug Laws” in 1973. Named after New York
Gov. Nelson Rockefeller, the laws imposed mandatory minimum 15-year terms for possession
of marijuana and other drugs.12 Michigan adopted similar sanctions, and other states began to
follow suit, setting mandatory sentences for various crimes. In the next decade, Washington state
adopted the nation’s first “truth-in-sentencing” law, which required inmates to serve at least 85
percent of their sentences before becoming eligible for parole. Then, 27 other states imposed
similar requirements. Three states — Idaho, New Hampshire, and Nevada — went even further,
requiring that prisoners serve 100 percent of their terms. Meanwhile, 14 states, including Florida,
Illinois, North Carolina, and Ohio abolished the ability of parole boards to release inmates.13
Similar events unfolded in the nation’s capital. In 1984, Congress created the U.S. Sentencing
Commission. Driven by concerns that judges retained too much discretion, resulting in disparate
treatment of defendants and overly lenient sentences, Congress charged the Commission with
crafting sentencing guidelines that limited the discretion of federal judges and resulted in stiffer
penalties.14 Then Congress abolished parole and enacted harsher sentences for federal crimes,
particularly drug offenses, over the next decade.15
By the end of the 20th century, yet another strict approach to sentencing had taken hold. This
time, it was “three-strikes-and-you’re-out” laws, which automatically imposed lengthy prison
sentences, up to and including life without parole, for those convicted of a third felony. Spurred
in part by the federal 1994 “Crime Bill,” half the states passed three strikes laws between 1993 and
1995 alone.16
There is disagreement over whether the devastating racial inequalities caused by these policies
were known and intentional, or inadvertent side effects. But it’s clear that our inheritance is an
incarceration rate five times higher than in the mid-1970s, with vast racial disparities.17

Effect on Crime
This history begs a central question. Did mass incarceration achieve its ostensible goal of reducing
crime? After all, it would be difficult to suggest cutting the prison population if doing so would
risk public safety.
Over the last four decades, crime plummeted dramatically. Today, the crime rate is half of what it
was at its peak in 1991. Despite recent troubling headlines about rising murder rates in Baltimore
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and Chicago, crime nationwide is at historic lows. Violent crime today is about where it was in
1970. Property crime is at 1967 levels.18
It is tempting to look at this data and assume that mass incarceration caused this decline in crime.
But this is not the case. Rigorous social science research based on decades of data shows that
increased incarceration played an extremely limited role in the crime decline. It finds that social
and economic factors, and to some extent policing, drove this drop.19 Though this truth is counterintuitive, it is real.
Studies from the Brookings Institute’s Hamilton Project and the National Academy of Sciences
corroborate findings from the Brennan Center and leading economists: “When the incarceration
rate is high, the marginal crime reduction gains from further increases tend to be lower, because
the offender on the margin between incarceration and an alternative sanction tends to be less
serious. In other words, the crime fighting benefits of incarceration diminish with the scale of
the prison population.”20 Although there is some relationship between increased incarceration
and lower crime, at a certain point, locking up additional people is not an effective crime control
method, especially when imprisoning one person costs $31,000 a year.21
Another body of research shows that keeping people in prison for longer periods has similar
diminishing returns.22 For example, a 2007 National Bureau of Economic Research study found
that prison stays longer than 20 months had “close to no effect” on reducing commission of certain
crimes upon release.23 Other studies show that prison often has a “criminogenic” effect, meaning
that imprisonment can actually lead people to commit more crimes after release. Prisons provide
little rehabilitative programming and often release individuals back to communities without
proper support, leaving them vulnerable and likely to turn back to crime. This is one major reason
more than half of released prisoners are back behind bars within three years.24
Recent reforms enacted by states show that mass incarceration and crime are not inextricably linked.
Over the last decade, 27 states have reduced both imprisonment and crime together.25 From 1999 to
2012, New Jersey and New York reduced their prison populations by about 30 percent, while crime
fell faster than it did nationally. Texas decreased imprisonment and crime by more than 20 percent
during the same period. California, in part because of a court order, cut its prison population by 27
percent, and violence in the state also fell more than the national average.26
It has become clear that it is unnecessary to warehouse so many prisoners for such long periods of
time. Yet, last year, half of all offenders in federal prison were sentenced to more than 10 years.27
And in the states, lengths of prison stays have increased by 33 percent from 1993 to 2009.28
The current sentencing regime was largely a knee-jerk reaction to crime, not grounded in any
scientific rationale. While it may have seemed like a reasonable approach to protect the public, a
comprehensive examination of the data proves it is ineffective at that task.29 Worse yet, it is also
inequitable, placing a disproportionate burden on communities of color.30
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Today’s public policy is dislocated from public reality. It is time to change our laws to reflect
and serve our country’s current public safety needs, rather than govern based on mistakes from
the past.

This Report’s Purpose
While mass incarceration has emerged as an urgent national issue to be addressed, the reforms currently
offered are dwarfed by the scale of the problem. The country needs bolder solutions.
How can we significantly cut the prison population while still keeping the country safe? This report
puts forth one answer to that question. Our path forward is not offered as the only answer or as an
absolute. Rather, it is meant to provide a starting point for a broader discussion about how the country
can rethink and revamp the outdated sentencing edifice of the last four decades.
This report is the product of three years of research conducted by one of the nation’s leading
criminologists, experienced criminal justice lawyers, and statistical researchers. First, we conducted an
in-depth examination of the federal and state criminal codes, as well as the convictions and sentences
of the nationwide prison population (1.46 million prisonersi serving time for 370 different crime
categories) to estimate how many people are currently incarcerated without a sufficient public safety
rationale. We find that alternatives to incarceration are more effective and just penalties for many
lower-level crimes. We also find that prison sentences can safely be shortened for a discrete set of more
serious crimes.
Second, based on these findings, we propose a new, alternative framework for sentencing grounded in
the science of public safety and rehabilitation.
Many have argued that regimented sentencing laws should be eliminated and replaced with broad
judicial discretion.31 Others counter that this would reinstate a system wherein judges are free to
deliver vastly divergent sentences for the same crime, potentially exacerbating racial disparities and
perpetuating the tradition of harsh sentences.32
This report proposes a new solution, building on these past proposals. We advocate that today’s
sentencing laws should change to provide default sentences that are proportional to the specific crime
i Th
 is number represents the total prisoners in this report’s dataset, which includes 94 percent of state and federal
prisoners. The total U.S. prison population is 1.56 million. We were unable to secure detailed data from New Mexico
and Vermont, and other sources did not cover every single state prisoner. For more information, see Appendix
A: Methodology. We originally intended to include an analysis of jail inmates. Due to difficulty in obtaining
detailed data on jail inmates, we were unable to complete that analysis and hope to do so in a subsequent report.
For the purpose of this report, we assumed that all current criminal laws remained in force. We only examined
sentencing changes. An analysis of whether some crimes may be best treated as civil infractions or become legal
conduct, thereby avoiding criminalization altogether, is a fruitful avenue for future research.
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committed and in line with social science research, instead of based on conjecture. These defaults
should mandate sentences of alternatives to incarceration for lower-level crimes. For some other crimes
that warrant incarceration, they should mandate shorter sentences. Judges should have discretion to
depart from these defaults in special circumstances, such as a defendant’s criminal history, mental
health or addiction issues, or specifics of the crime committed. This approach is grounded in the
premise that the first principle of 21st century sentencing should be to protect public safety, and that
sentences should levy the most effective, proportional, and cost-efficient sanction to achieve that goal.
It aims to create more uniform sentences and reduce disparities, while preserving judicial discretion
when needed.
Our proposed sentencing defaults for each crime weigh four factors:
•

Seriousness: Murder, for instance, should be treated as a far graver crime than writing
a bad check.

•

Victim Impact: If a person has been harmed in the commission of a crime, especially
physically, weight toward a more serious sentence.

•

Intent: If the actor knowingly and deliberately violated the law, a more severe sanction
may be appropriate.

•

Recidivism: Those more likely to reoffend may need more intervention.

Our findings and recommendations, determined by applying the four factors above to the prison population,
are detailed below. (The rationale for these factors and our full methodology is described in Appendix A.)

Our Findings
As depicted in Figure 1, this report finds the following:
•

Of the 1.46 million state and federal prisoners, an estimated 39 percent (approximately
576,000 people) are incarcerated with little public safety rationale. They could be more
appropriately sentenced to an alternative to prison or a shorter prison stay, with limited
impact on public safety. If these prisoners were released, it would result in cost savings of
nearly $20 billion per year, and almost $200 billion over 10 years. This sum is enough to
employ 270,000 new police officers, 360,000 probation officers, or 327,000 school teachers.
It is greater than the annual budgets of the United States Departments of Commerce and
Labor combined.33

•

Alternatives to prison are likely more effective sentences for an estimated 364,000 lower-level
offenders — about 25 percent of the current prison population. Research shows that prison
does little to rehabilitate and can increase recidivism in such cases. Treatment, community
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service, or probation are more effective. For example, of the nearly 66,000 prisoners whose
most severe crime is drug possession, the average sentence is over one year; these offenders
would be better sentenced to treatment or other alternatives.34
•

An estimated 212,000 prisoners (14 percent of the total population) have already served
sufficiently long prison terms and could likely be released within the next year with little risk
to public safety. These prisoners are serving time for the more serious crimes that make up 58
percent of today’s prison population — aggravated assault, murder, nonviolent weapons offenses,
robbery, serious burglary, and serious drug trafficking.

•

Approximately 79 percent of today’s prisoners suffer from either drug addiction or mental illness,
and 40 percent suffer from both.35 Alternative interventions such as treatment could be more
effective sanctions for many of these individuals.

Figure 1: Best Estimate of Americans Unnecessarily Incarcerated
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Figure 2: Current and Recommended Prison Population, by Crime Category
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Recommendations
Based on these findings, this report issues the following recommendations to safely reduce the prison
population. As shown in Figures 1 and 2, these recommendations will decrease the total prison population
but ensure that those who have committed the most serious crimes remain behind bars. The majority of
prisoners remaining in the new system would be violent offenders (59 percent), up from less than half in
the current system (46 percent).ii
•

Eliminate Prison for Lower-Level Crimes Barring Exceptional Circumstances: State
legislatures and Congress should change sentencing laws to mandate alternatives to prison as the
default sentences for certain lower-level crimes. These include drug possession, lesser burglary,
minor drug trafficking, minor fraud or forgery, minor theft, and simple assault — offenses
that now account for 25 percent of the prison population. Alternative sanctions — such as
community service, electronic monitoring, probation, restitution, or treatment — should be
the default for such crimes instead. Judges should have flexibility to depart and impose a prison
sentence if certain enumerated factors are present — for example, repeat serious offenses or
heinous circumstances of the crime.

ii Th
 is report separates crime into categories — drug, property, violent, other — consistent with the National
Corrections Reporting System, so that this analysis can be compared to other national datasets. Some advocates
have noted that the violent crime category may be overly broad, sweeping in crimes that do not actually include
perpetrate violence. Ideally, these categories would better reflect the acts committed. See generally Justice Policy
Inst., Defining Violence: Reducing Incarceration by Rethinking America’s Approach to Violence (2016), http://
www.justicepolicy.org/uploads/justicepolicy/documents/jpi_definingviolence_final_report.pdf.
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•

Reduce Sentence Minimums and Maximums by Law: State and federal legislatures should
reduce the current minimums and maximums prison stays set by laws, or guidelines. These
ranges should be proportional to the crimes committed, with judges retaining discretion
to depart when appropriate. We recommend that legislators consider a 25 percent cut as a
starting point to determine how to reduce sentences for the six major crimes that make up
the bulk of the current prison population: aggravated assault, murder, nonviolent weapons
offense, robbery, serious burglary, and serious drug trafficking. Sentences would be shorter,
but still substantial. For example, the average inmate convicted of robbery now serves 4.2
years. A 25 percent cut would reduce the prison stay to 3.1 years. A similar analysis can be
applied to other crimes for which prison may be warranted to determine whether sentences
can be safely shortened.

•

Retroactively Apply Reforms: Current inmates should be permitted to petition judges for
retroactive application of the two reforms above, on a case-by-case basis. This would allow for
safe release of prisoners whose sentences no longer serve a justifiable public safety purpose.

•

Complementary Recommendations: Prosecutors should use their discretion to seek
alternatives to incarceration or shorter prison stays in line with the recommendations
of this report. Further, the nearly $200 billion in savings from implementing this report’s
recommendations can be reinvested in proven crime prevention tactics and in alternatives to
incarceration proven to reduce recidivism.

While the first steps many states have taken toward prison reform are welcome, they have not gone far
enough. It took roughly four decades to build mass incarceration. Yet, at current rates of decline, it will
take even longer to undo it.
This report provides evidence-based findings and puts forth one approach to rethink sentencing
that will reduce the disproportionate impact on communities of color, while maintaining hard-won
gains in public safety and saving cash-strapped states significant sums. Our goal is to jump-start a
conversation about how the country can implement specific reforms that are audacious enough to
truly end mass incarceration.
Inimai Chettiar is the director of the Justice Program at the Brennan Center for Justice. She directed the
research team conducting this report.
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I. CURRENT PRISON POPULATION
From 1950 to 1972, the prison population grew by 18 percent, as shown in Figure 3. Then, from 1972
to 2009, it grew by 700 percent, reaching a peak of 1.6 million. This expansion was driven largely by
overly punitive policies enacted beginning in the 1970s and continuing through the 1990s, such as
higher new mandatory minimum sentencing laws, “truth-in-sentencing” laws, and “three-strike” laws
that imposed automatic life terms on repeat offenders, and an expansion of criminal codes.38 Since
2009, due to reforms enacted by state legislatures, the prison population has declined marginally, by 3
percent.39

Figure 3: State and Federal Prison Population (1950-2014)
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Source: U.S. Bureau of Justice Statistics.40 (The 2014 BJS population is slightly higher than the authors’ total
prison population for the reasons explained in footnote i).

There are more mentally ill people in the nation’s prisons that in its mental hospitals.41 As shown in
Figure 4, the authors’ estimate of recent data indicates that 79 percent of today’s prisoners suffer from
either drug addiction or mental illness, and 40 percent suffer from both. As explained in the box
“Prisons: The New Mental Hospitals,” prisons are ill-equipped to respond to these challenges, and
usually simply warehouse sick people without treating them.42
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Prisons also house significant numbers of juveniles and elderly people. Thirteen percent of prisoners are
under the age of 24, and 10 percent are over the age of 55.43 Research shows that human brains do not
reach full maturity until the mid-twenties.44 Research also indicates that prisoners over 50 are highly
unlikely to commit another crime if released.45

Figure 4: Substance Abuse & Mental Health Issues, State & Federal Prisoners (2014)
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Source: Brennan Center estimate analyzing data from U.S. Bureau of Justice Statistics (2014).46
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PRISONS: THE NEW MENTAL HOSPITALS
Pennsylvania Secretary of Corrections John Wetzel warns, “America is turning our correctional
system into a mental health system nationally, and . . . that’s a poor policy.”47 According to a
recent report, “The number of individuals with serious mental illness in prisons and jails now
exceeds the number in state psychiatric hospitals tenfold.”48 Worse, when those who suffer from
mental illness have completed their sentences, prison officials often release them with no services
or medical care. People whose illnesses may have worsened while detained, and who may no
longer have access to needed medications, confront a reentry process daunting for even those
well-prepared.49
Historians and advocates have noted the sharp rise in mentally ill prisoners following
“deinstitutionalization,” the shift away from inpatient mental health institutions to outpatient
care in the 1960s, compounded by policies in the 1980s.50 This shift left many former patients
with no care at all, with many ending up homeless.51 Between 1955 and 2012, the populations
in state and county mental hospitals dropped from approximately 559,000 to 35,000. During
that same period, the mentally ill population in jails and prisons expanded, reaching 356,268
people with severe mental illness. Today, about 15 percent of men and 30 percent of women
in prisons and jails have a severe mental illness such as schizophrenia or major depression,
compared to less than 5 percent of the general population.52
Along with the mentally ill, prisons have swept in thousands of people with drug addiction.
Our prisons have become ill-equipped hospitals. Such illnesses are extremely difficult to treat
in prison.53 Prisons do not have the best tools to treat mentally ill people, and even the bare
minimum treatment they receive in prison is more expensive and less effective than treatment in
the community or in mental health institutions.54
The rise of mass incarceration has exacerbated the problem, not only taxing limited mental
health treatment resources in prisons, but also exposing inmates with mental illness to traumatic
prison conditions. Mentally ill prisoners face the challenges of overcrowding, poor medical care,
isolation, violence, and sexual victimization. A recent study of the jail population showed that
suicide has been the leading cause of death since 2000, causing 34 percent of all deaths in 2013.55
Our prisons have become warehouses for people whom we don’t know how to help. Proven
alternative interventions, such as probation with intensive treatment, may yield better results for
these individuals.
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Two additional demographic trends are worth noting. First, the incarceration of women has accelerated
compared to past decades. The female imprisonment rate is six times higher than it was in 1980, as
shown in Figure 5. Second, the imprisonment rate of African-Americans is 5.5 times higher than that
of white Americans. As shown in Figure 6, though disparities have decreased marginally (by 1.8 percent
per year since 2000), it would take 100 years for the disparity to disappear at the current trend.

Imprisonment Rate in 1980 Terms

Figure 5: Imprisonment by Gender (1980-2014)
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Figure 6: Imprisonment by Race (2000-2014)
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And these booming incarceration rates have made the United States a distant outlier when compared
to other democracies.

Incarceration Rate per 100,000

Figure 7: Incarceration Rates for High Income Democracies (2016)
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As Figure 7 shows, the United States has an incarceration rate (prisoners plus jail inmates) nearly four
times greater than Poland, the developed democracy with the second-highest rate. Even implementing
the recommendations of this report (explained in Sections III and IV below) would leave the country’s
incarceration rate more than double the rate of the democracy with the second highest incarceration
rate. This is not meant to imply that a rate of 572 prisoners per 100,000 people is an optimal rate of
incarceration. Rather, it merely depicts what the country’s incarceration rate would be after applying
this report’s recommendations.
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II. TIME SERVED IN PRISON TODAY
As the number of people in prison has increased, so has the time they spend there. The 1990s and
2000s saw states of all demographic and political compositions pass laws aimed at keeping people in
prison longer. These laws targeted both “front-end” policies, which increased the length of sentences
handed down (such as higher statutory sentence ranges, mandatory minimums, and “three-strikes”
laws), as well as “back-end” policies, which caused inmates to serve more time (such as requirements
that inmates serve 85 percent of their sentence behind bars, life without parole sentences, limits on the
ability to earn time toward early release, and restrictions on parole boards).59
As shown in Figure 8, between 1993 and 2009, the average prison stay for state inmates increased by
33 percent. While the increase in prison stays was most dramatic for violent and public order crimes,
prison stays also increased 18 percent for property crimes and 25 percent for drug crimes from 1993 to
2009.60 Following the same trend, the average stay for federal prisoners more than doubled from 1988
to 2012, rising from 1.5 to 3.1 years.61

Figure 8: Growth in Time Served By State Prisoners (1993-2009)
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Source: National Corrections Reporting Program (The last comprehensive collection on lengths of stay was
conducted in 2009).62
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Figure 9 provides a more detailed look, examining current average prison stays for six serious crimes that
make up 58 percent of the prison population.63 Notably, many of the laws and policies that increased
time served are not based on evidence showing that longer stays behind bars enhanced public safety.
Instead, they are the result of decades of severe sentencing laws, guidelines, and practices premised on
a collective “guess” that more punishment and more prison would reduce crime.64

Figure 9: Current Prison Stays for Major Crimes
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Source: Brennan Center Analysis.65
Driven by advances in social science, states are increasingly turning toward risk assessment tools to
help decide how much time people should spend behind bars. These tools use data to predict whether
an individual has a sufficiently low likelihood of committing an additional crime to justify a shorter
sentence or an alternative to incarceration. They take into account various factors such as: criminal
history, drug and alcohol abuse, employment history and education, connection to others with criminal
histories, mental health, and financial well-being.
Some courts have implemented risk assessments to determine whether defendants should be held in jail
or released while waiting for trial; similarly, some parole boards use them to decide which prisoners to
release. States such as Kentucky and Virginia have implemented the former, while Arkansas and Nevada
have implemented the latter. More recently, states are applying risk assessments to guide sentencing
decisions.66 The first state to incorporate such an instrument in sentencing was Virginia in 1994. By
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2004, the state implemented risk assessments statewide, requesting judges to consider the results in
individual sentencing decisions.67 Courts in at least 20 states have begun to experiment with using risk
assessments in some way during sentencing decisions.68
Some studies have shown these tools are effective at reducing incarceration while reducing the risk of
releasing people who may go on to commit new crimes.69 Other studies have shown that they produce
unjust racial disparities.70 Specifically, these tools rely on factors, such as educational and employment
history, that are affected more by structural inequities disproportionately affecting racial and ethnic
minorities instead of by individual factors. As these tools are implemented more widely, there will be
more evidence of their results. Because these instruments do not change existing sentencing laws, which
the authors believe are a root cause of overly long sentences, this report does not delve further into the
use of risk assessment in sentencing.
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III. ENDING PRISON FOR LOWER-LEVEL CRIMES
A. Research On Prison And Crime
The prison population exploded as crime rates began a dramatic decline. Today, the crime rate is half
of what it was at its height in 1991. Violent crime has fallen by 51 percent since 1991, and property
crime by 52 percent.71
One might conclude that the increase in incarceration at the same time as the crime decline indicates
that one trend is responsible for the other. But studies now show that incarceration has long since
passed the point where locking up additional prisoners would have a pronounced effect on reducing
crime. As shown in Figure 10, starting in about 2000, increased imprisonment had a limited effect on
the crime rate. The diminishing returns of incarceration are becoming more commonly accepted.72

Figure 10: Increased Imprisonment’s Effect on Crime (1980-2012)
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Source: What Caused the Crime Decline? (Brennan Center 2015, analyzing data through 2012).73
What may account for this counterproductive effect of incarceration?
One body of research shows that prison may make some people more likely to commit crimes after
release. Criminologists call this the “criminogenic” effect of prison. It is particularly powerful on lowerlevel offenders. Once individuals enter prison, they are surrounded by other prisoners who have often
committed more serious or violent offenses. While in prison, they are generally not provided rehabilitative
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programming, treatment, or any job or educational training to ensure success upon release. They are also cut
off from support networks and life and employment skills deteriorate.74 As a result, after release prisoners
often have trouble finding employment and reintegrating into society, often leading them to turn to crime.75
It is therefore unsurprising that the national recidivism rate for former prisoners hovers around 50 percent
— meaning that half are reincarcerated within three years of release.76
Studies on this effect abound. A September 2016 New York Times editorial, citing research published by the
Laura and John Arnold Foundation, concluded that unnecessary time spent behind bars “harms defendants
and may actually increase crime.”77 A 2002 study of more than 1,000 felony offenders in Kansas City,
Missouri, indicated that using prison instead of probation for lower-level drug offenders increased their
likelihood of committing crimes upon release.78 Similarly, a 2012 study of over 17,000 Florida inmates found
that prison, when compared to probation, resulted in higher recidivism for drug and property criminals.
Interestingly, it found that prison and probation were equally effective for violent offenders.79 That same year,
a study by criminologist William Bales of 79,000 prisoners found that those sentenced to prison were 10
percent more likely to reoffend than those put on “house arrest” with mandatory treatment.80
A second series of studies shows that alternatives to incarceration promote public safety more effectively
than incarceration, especially for lower-level offenders. In 1986, the Rand Corporation found that those
sentenced to probation were less likely to reoffend than those sentenced to prison. This difference was
particularly pronounced for property offenders. A 1999 report by the Centre for Criminal Justice Studies
showed that those who received probation or community service had lower recidivism rates than those who
served prison sentences. Reviewing nearly 100 studies on drug treatment and recidivism, a 2006 study on
violent and nonviolent offenders by the Washington State Institute of Public Policy concluded that, on
average, treatment-oriented probation reduced recidivism by 12 percent, while in-prison treatment reduced
recidivism by only 6 percent.81
Finally, other recent research shows no difference in the effect on recidivism reduction of incarceration
compared to alternative sanctions. A 2002 Vera Institute of Justice study found that offenders in New
York sentenced to alternatives to incarceration programs that provide counseling and treatment in lieu of
incarceration “were no more likely to be convicted of new offenses over the three years than the comparison
group of offenders who spent much more of that time incarcerated.”82 A 2009 analysis by criminologists of
55 empirical studies concluded that prison either increased reoffending or did not affect it, compared to
alternatives to prison.83 A 2011 follow-up study reached a more definite conclusion: “With some confidence,
we can conclude that, across all offenders, prisons do not have a specific deterrent effect. Custodial sentences
[jail and prison] do not reduce recidivism more than noncustodial sanctions.”84 A 2012 study in the Journal
of Quantitative Criminology found no benefit to incarceration compared with noncustodial alternatives
for violent and nonviolent offenders, declaring the result “quite consistent with an emerging body of work”
showing “little persuasive evidence that incarceration reduces future criminality.”85 It pointed to three studies
conducted from 2007 to 2011 on thousands of offenders in Chicago and Washington, D.C.86
This evidence conclusively weighs in favor of expanding the use of alternatives to incarceration as a
more effective crime reduction technique, especially for lower-level crimes.
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EFFECTIVE ALTERNATIVES TO INCARCERATION
Not incarcerating people convicted of lower-level crimes does not mean they escape consequences.
Alternative sanctions exist that are cost-effective and better reduce recidivism. Notably, 75 percent
of crime victims prefer to hold offenders accountable through alternatives beyond incarceration.87
•

 robation: Individuals are supervised by probation officers while continuing work or school.
P
The supervision aims to prevent probationers from engaging in criminal activity. Probation
conditions may include: anger management counseling, drug or alcohol treatment, drug
tests, or regular check-ins with an officer. Studies show that supervision reduces recidivism
by as much as 34 percent, at an average cost of $3.42 per day, less than one-twentieth of the
average cost of a day in prison ($79).88

•

 lectronic Monitoring: Electronic devices, usually placed on the ankle, allow law enforcement
E
to track offenders’ whereabouts, ensuring compliance with location restrictions. Electronic
monitors have increased in the last decade from 50,000 to 125,000 active devices.89 Some
studies found that more research is needed to determine how well the technology ensures
returns to court, and others have contended that monitors can interfere with day-to-day
functioning of individuals.90 However, electronic monitoring is far less expensive than
incarceration and can reduce rearrest rates by as much as 25 percent.91

•

Treatment: This includes drug or alcohol abuse treatment, mental health treatment, and
other rehabilitative programs. Treatment costs less than incarceration and reduces recidivism
by addressing the core problem (the illness) instead of the symptom (the crime). A 2013
Vera Report showed that mental health treatment is less expensive and more effective than
incarceration.92 Successful drug treatment programs include Drug Treatment Alternatives to
Prison (“DTAP”) in New York, New York, Law Enforcement Assisted Diversion in Seattle,
Washington, and Vermont’s Cognitive Self-Change Program, reducing rearrests by between
21 and 58 percent compared to prison.93 Although treatment programs require upfront costs,
they offer long-term savings from averted incarceration.

•

 ommunity Service: This includes required work that improves the community, such
C
as cleaning a park, stocking a food bank, or working with a youth group. By connecting
offenders to their community, service may also be rehabilitative.

•

 ines and Restitution: Fines go to the government, whereas restitution compensates victims.
F
Of course, payments must be calibrated to a defendant’s income and ability to pay.94 Restitution
may be especially appropriate for property crimes. In some countries, like Germany, where 79
percent of people who commit crimes are sanctioned with fines assessed according to ability
to pay, fines are used as stand-alone sanctions and the country has a low crime rate.95
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B. Analysis
To determine whether incarceration is an effective sanction for specific crimes, this report weighed
four factors: seriousness of the crime, victim impact, intent, and likelihood of recidivism (defined as
reimprisonment for a new crime within three years). These factors reflect a social science and popular
consensus on why we incarcerate — to deliver punishment, promote public safety, and rehabilitate.
They also lean heavily in favor of protecting public safety. (See Appendix A: Methodology for more
explanation of the rationale for these factors.)
Using data on 1.46 million inmates from 48 state prisons and all federal prisons, the authors analyzed
why inmates were behind bars, and for how long.96 The authors applied the four-factor framework in
a comprehensive, crime-by-crime analysis of the 370 crimes for which all prisoners were convicted.
A detailed summary of this report’s recommendations can be found in Table 1. These recommendations
are conservative. When the circumstances are ambiguous, they err on the side of protecting public
safety. For a large subset of crimes, the report concludes that prison is likely not the most effective
intervention. In these cases, public safety may be equally served by using an alternative to incarceration.
These categories of crimes include those that do not result in serious harm to a victim or substantial
destruction of property; where malicious intent may not have been present; and/or where prison may
not serve as the most effective penalty to reduce recidivism.
Figure 11 depicts the lower-level crimes for which the authors’ analysis finds an alternative to
incarceration to be the more effective sanction:
•

Approximately 25 percent of the national prisoner population (364,000 prisoners) would
benefit from alternatives to prison based on the four-factor analysis. (See Table 1 for more
explanation and Section III. C for examples.)

•

Ninety-five percent of these crimes are non-violent. The only crime included that is categorized
as “violent” is simple assault, which typically involves only a verbal threat against another
person. If bodily contact is involved, a higher crime, such as aggravated assault, can be charged.

•

The category of “other minor crimes” comprises a number of lower-level offenses, including
gambling, offenses against decency, and traffic infractions. These crimes are not violent and
usually involve little to no direct harm to others. If an offender perpetrates violence during
these crimes, they become more serious crimes that can merit incarceration.
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Figure 11: Lower-Level Crimes Likely Warranting Alternatives to Prison
Crime Category
Drug Possession
Minor Trafficking of Serious Drugs
Minor Larceny
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Unlawful Entry and Reentry to the Country
Simple Assault
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Other Minor Drug Offenses
Other Minor Crimes
(i.e. gambling, prostitution, first DUI offense)
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23,000
22,000
18,000
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Source: Brennan Center Analysis.97
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Figure 12: Estimated Percentage of Americans Unnecessarily Incarcerated, by Crime Type
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Figure 12 depicts the percent of prisoners that the authors found were incarcerated without a compelling
public safety reason according to the four-factor analysis. This includes almost half of drug offenders
and 40 percent of those convicted of property or other crimes.

C. Examples
These findings emerged from a careful examination of each category of crime. A summary of the
authors’ analysis can be found in Table 1 and is further explained in the Methodology. Examples are
provided below.
1. Trafficking of Serious Drugs (227,000 prisoners, 15.5 percent of national prison population)
In the original data collected by the authors, eight crime categories, including trafficking of serious
drugs, had broad definitions that encompassed prisoners convicted of serious activities that likely merit
incarceration and those convicted of less serious versions where alternative forms of punishment are
likely more appropriate.99 For these crime categories, the authors first used the four factors to determine
what conduct constituted a “serious” and a “minor” definition of the crime. They then used more
detailed data from a representative sample of states to estimate how many prisoners nationwide fell into
each definition. The analysis for serious trafficking and minor trafficking is below.
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Serious Trafficking of Serious Drugs (165,000 prisoners, 72.7percent of drug trafficking prisoners, 11.3
percent of all prisoners)100
In these crimes, individuals play a managerial or high-level role in producing, importing, selling, or
otherwise supplying illegal substances drugs — other than marijuana. These include cocaine, heroin,
and methamphetamine.
•
•
•
•

Seriousness: Those with higher-level roles do more to facilitate the spread of harmful drugs,
and are more likely to use violence or fraud to further their organization.
Victim Impact: Serious trafficking often entails physical violence, threats, or fraud, in addition
to facilitating harmful drug use.
Intent: These crimes generally require knowing or intentional action.
Recidivism: The recidivism rate of prisoners released after serving time for drug trafficking is
moderate relative to other crimes. According to data from the U.S. Bureau of Justice Statistics
(BJS), nearly 25 percent were reimprisoned for a new crime within three years.101

All four factors point to incarceration as the recommended default sanction for serious trafficking.
Minor Trafficking of Serious Drugs (62,000 prisoners, 27.3 percent of drug trafficking prisoners, 4.2 percent
of all prisoners)
In these crimes, offenders play a low-level role in trafficking, such as couriers, drug “mules,” or street
dealers selling small quantities.
•
•
•
•

Seriousness: Those with low-level roles contribute little to the operation and are replaceable.
They are usually motivated to commit the crime due to poverty or drug addiction.
Victim Impact: Individuals play a smaller role with regard to harmful drug use than serious
drug traffickers.
Intent: These crimes generally require knowing or intentional action.
Recidivism: The recidivism rate is moderate relative to other crimes. Nearly 25 percent were
reimprisoned for a new crime within three years.102

Two of the four factors for minor trafficking indicate the public safety threat presented is low and that a
sanction other than incarceration may be an appropriate default. While the recidivism rate is moderate,
many of these offenders are impoverished or suffering from addiction, which is more appropriately
handled through social services and treatment.
2. Robbery (176,000 prisoners, 12.0 percent of national prison population)
Robbery is defined as theft of property by force or intimidation, in the presence of the victim.
•

Seriousness: This is a serious crime, entailing use of force or intimidation to subdue a victim
and take his or her property.
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•
•
•

Victim Impact: This crime can result in both physical and psychological trauma to victims.
Intent: Intent is required to commit this crime.
Recidivism: Recidivism data from BJS indicates that 25 percent of these offenders were
reimprisoned for a new crime within three years.103

While not all robberies entail physical harm, the trauma and potential for physical harm or death
may merit incarceration. Because the authors chose to err on the side of public safety even when
circumstances are questionable, this report recommends incarceration as the default sanction.
3. Murder (165,000 prisoners, 11.3 percent of national prison population)
Murder is the intentional killing of another person, or killing of a person during a felony.
•
•
•

•

Seriousness: Murder is the most serious crime.
Victim Impact: It not only irrevocably ends the lives of victims, it causes trauma and suffering
for the friends and family of the person killed.
Intent: Murder is planned or intentional, or committed in the course of a planned or intentional
felony crime. (A killing committed under sufficient provocation, or resulting from recklessness,
is defined as manslaughter.)
Recidivism: The recidivism rate is relatively low. 11 percent of those released after a murder
conviction were reimprisoned for a new crime within three years.104

Three of the four factors point to incarceration as the recommended sanction. While the recidivism rate
is relatively low, the gravity of this crime merits incarceration as a default.
4. Burglary (126,000 prisoners, 8.6 percent of national prison population)
Burglary is entering a residence or occupied structure without permission, with intent to commit any
crime inside. The crime committed inside could be completed or merely intended, including possibly
arson, damage, loitering, or property theft. (Notably, if violence is committed or intended, the crime
would escalate to attempted assault or use of deadly force).
Burglary is one of the eight categories that lumped together serious conduct along with other less
serious conduct. The median victim loss amount for this crime is $280.105 Of course, some burglaries
result in more, and others in less loss. The authors split this category into their own definitions of
“serious burglary” and “lesser burglary” as discussed below.
Serious Burglary (111,000 prisoners, 88.1 percent of burglary prisoners, 7.6 percent of all prisoners)
Serious burglary is defined as a burglary that involves either: a deadly weapon, intent to commit a
serious or violent felony, or entering a home or non-residential structure when occupants are present.
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•

•
•
•

Seriousness: These burglaries involve a violation of the home or other safe space such as an
office, regardless of whether a resident is present or not. They may involve a weapon. Due to
the sanctity of the home in common law and in society, the crime is considered serious.
Victim Impact: People feel a particularly acute fear of having their homes violated and their
families threatened. These burglaries may cause trauma as well as significant property loss.
Intent: The crime requires, at the very least, an intention to inflict property damage upon others.
Recidivism: Recidivism data from BJS indicates that 31 percent of burglary offenders were
reimprisoned for another crime within three years.106

Although many would argue that if no violence was perpetrated incarceration is not appropriate, the
authors erred on the side of public safety even in equivocal circumstances. Given the societal value
placed on the sanctity of the home, they recommend incarceration as the default sanction.
Lesser Burglary (15,000 prisoners, 11.9 percent of burglary prisoners, 1 percent of all prisoners)
“Lesser burglaries” are burglaries of abandoned or unoccupied structures when occupants are not present.
• Seriousness: These burglaries occur on abandoned or unoccupied structures, but may result in
property loss or damage. They do not involve homes, residential buildings, or office buildings.
• Victim Impact: These crimes do not involve contact with people directly, and therefore may
cause less trauma.
• Intent: Intent to inflict property damage on others is required.
• Recidivism: Recidivism data from BJS indicates that 31 percent of burglary offenders were
reimprisoned for another crime within three years.107
Three of the four factors indicate the public safety threat these prisoners present is low and that a default
sanction other than incarceration may be appropriate. While the recidivism rate is relatively high,
rehabilitation may be more likely achieved with an alternative sanction given the potential criminogenic
effect of prison for these types of lower-level crimes.
5. Drug Possession (66,000 prisoners, 4.5 percent of national prison population)
Drug possession involves having one or more specifically enumerated controlled substances, such as
cocaine, heroin, methamphetamine, or marijuana.
•

•

•

Seriousness: These are low-level crimes committed by people who often suffer from substance
abuse problems. They generally possess these illegal drugs for their own personal use not for
sale. Any sale or distribution (or intent to do so) escalates to a different crime captured under
the drug trafficking category.
Victim Impact: The primary harm is self-inflicted. However, purchase of an illegal substance provides
at least marginal support for a criminal enterprise. Offenders also sometimes commit violence or
other crimes while under the influence, or commit property crimes to support their drug purchases.
But if these additional crimes are committed, they can be charged as separate crimes.
Intent: The intent is usually to possess the drugs for personal use, not to harm another.
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•

Recidivism: Recidivism data from BJS indicates that 24 percent were imprisoned for another
crime within three years.108

Three of the four factors indicate the public safety threat these prisoners present is low and that an
alternative to incarceration may be appropriate. While the recidivism rate is moderate, a review of many
studies on drug treatment and recidivism concluded that on average, treatment reduced recidivism
more than prison.109 For these reasons, the authors recommend a default sanction of alternatives to
incarceration, such as treatment or probation.

DEPARTING FROM RECOMMENDED SANCTIONS
This report recommends that laws set default sentences for crimes of either imprisonment or
alternatives to incarceration, as detailed in Table 1. This is one way to restore proportionality
to sentencing while ensuring that those who commit similar offenses are treated similarly. But
these defaults are not absolute. Judges should retain discretion to make upward or downward
departures in special circumstances such as:
•

Mental Illness, Drug Addiction, or Other Vulnerability: When an offender suffers
from mental illness, substance addiction, or history of victimization, an alternative
sanction may be merited. In these cases, a defendant is more likely to be rehabilitated,
refrain from recidivating, and become productive in society if offered treatment or
another intervention instead of imprisonment. If the offender is a child or an elderly
person, a departure may also be warranted.

•

Pleading Down: Where an initial charge is for a more serious crime, but a defendant
admits to, or pleads, to a lesser crime and it is clear that the defendant committed the
underlying conduct, an upward departure may be appropriate.

•

Criminal History: When a defendant has committed the same or other crimes in
the past, imprisonment may be merited even for a lower-level crime.

•

Aggravating Circumstances: Where specific circumstances, such as possession of
gun or particularly egregious behavior, make a crime more serious than is evident
from the crime itself, an upward departure may be warranted.

•

Remorse: A remorseful defendant, who may be less likely to commit another crime
and more receptive to rehabilitation, may merit a lesser sanction.
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Prison
Recommended

Average Years
Served Now

Recommended
Years Served

176,000 12.0%

No

Yes

4.2

3.1

Theft by force or intimidation, in the presence of the
victim. Can result in severe physical and psychological
trauma. Incarceration is the recommended default
sanction, but the authors believe time served can be
safely reduced; an approximate 25 percent cut should be
considered.

Murder

165,000 11.3%

No

Yes

11.7

8.8

The intentional killing of another, or killing a person
during a felony. Incarceration is recommended, but the
authors believe time served can be safely reduced; an
approximate 25 percent cut should be considered.

Aggravated
Assault

155,000 10.6%

No

Yes

3.0

2.3

Knowingly or extremely recklessly causing serious injury
to another. Because it causes severe physical injury,
incarceration is the recommended default sanction, but
the authors believe time served can be safely reduced; an
approximate 25 percent cut should be considered.110

Rape

50,000

3.4%

No

Yes

7.4

N/A**

Sexual intercourse forced on a non-consenting victim.
Because it causes severe physical and psychological
trauma, incarceration is recommended.

Manslaughter

47,000

3.2%

No

Yes

5.6

N/A**

Unplanned killing. Incarceration is recommended.

Lewd Act
with a Child

26,000

1.8%

No

Yes

3.6

N/A**

Unlawful sexual act committed with a child. Because this
results in physical and psychological trauma to children,
incarceration is recommended.

Simple
Assault

18,000

1.2%

Yes

No

1.4

N/A

Knowingly or recklessly causing minor injury to another,
or causing fear of injury. Because injuries are often minor,
and the rate of reoffending is low, alternatives such as
community service or probation are the recommended
default sanction.

Serious
Statutory
Rape

3,000*

0.2%*

No

Yes

3.3

N/A**

Defined as sex with someone much younger or where
consent is ambiguous. Because this entails an abuse of
power and likely psychological harm, incarceration is
recommended.

Other
Statutory
Rape

3,000*

0.2%*

Yes

No

3.3

N/A

Defined as sex with someone younger but close in age
with clear consent. This could include a high school
senior having intercourse with another senior or a junior,
with clear consent. Alternatives such as counseling
or probation are the recommended default sanction,
especially if both parties are young adults.

Other Serious
Violent
Crimes

29,000

2.0%

No

Yes

N/A

N/A**

Examples include: assault on police, child abuse, and
kidnapping. Because these crimes may cause severe
physical and psychological trauma or may impede law
enforcement’s work, incarceration is the recommended
default sanction.

3.1%

96.9%

N/A

N/A

N/A

% of Total

Robbery

Crime
Category

# of Prisoners

Alternatives
Recommended

Table 1: Findings and Recommendations, State and Federal Prisoners

Explanation

Violent

Total Violent

672,000 45.9%
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Alternatives
Recommended

Prison
Recommended

Average Years
Served Now

Recommended
Years Served

No

Yes

1.7*

1.3

Defined as entering a residence or occupied structure
without permission, with intent to commit a crime
inside, involving a deadly weapon or intent to commit
a serious or violent felony – regardless of whether
occupants are present. Given the sanctity of the home
reflected in American law and culture, incarceration
is recommended as the default sanction. The authors
believe time served can be safely reduced; an approximate
25 percent cut should be considered.

Minor
Larceny

45,000*

3.1%*

Yes

No

1.1*

N/A

Taking another’s property worth less than $10,000
without consent. Because it results only in property loss,
alternatives such as fines, restitution, and community
service are the recommended default sanction.

Minor Fraud
or Forgery

23,000*

1.6%*

Yes

No

1.1*

N/A

A knowing misrepresentation causing financial or material
loss less than $10,000. Because it results only in property
loss, alternatives such as fines, restitution, and community
service are the recommended default sanction.

Serious Fraud
or Forgery

19,000*

1.3%*

No

Yes

1.1*

N/A**

Defined as a knowing misrepresentation causing financial
or material loss of $10,000 or more. This includes “white
collar” crimes like securities fraud, money laundering, or tax
fraud. Because fraud of such significant sums (20 percent
of average annual household income) may substantially
diminish a victim’s wealth and cause mental anguish,
incarceration is the recommended default sanction.

Serious
Larceny

19,000*

1.3%*

No

Yes

1.2*

N/A**

Defined as theft of $10,000 or more. Because larceny of
over $10,000 (20 percent of average annual household
income) may substantially diminish a victim’s wealth and
cause mental anguish, incarceration is the recommended
default sanction.

Lesser
Burglary

15,000*

1.0%*

Yes

No

1.7*

N/A

Defined as entering an abandoned structure with intent
to commit any crime inside. The crime committed could
be completed or merely intended. Because these burglaries
are less likely to result in a physical altercation and do
not involve occupants, alternatives such as probation,
restitution, or community service are the recommended
default sanction.

Arson

6,000

0.4%

No

Yes

2.6

N/A**

Setting a fire to purposely destroy another’s property.
Because arson causes severe property damage, and
can cause severe injury or death, incarceration is the
recommended default sanction.

Other Serious
Property
Crimes

3,000

0.2%

No

Yes

N/A

N/A**

Examples include blackmail and embezzlement. Because
these crimes diminish victims’ wealth, cause mental
anguish, or threaten the integrity of political and
economic institutions, incarceration is the recommended
default sanction.

Other Minor
Property

25,000

1.7%

Yes

No

N/A

N/A

Examples include receiving stolen property and
trespassing. Because these crimes result only in minor
property loss, alternatives such as fines, restitution, and
community service are the recommended default sanction.

40.6%

59.4%

N/A

N/A

N/A

% of Total

111,000* 7.6%*

# of Prisoners

Serious
Burglary

Crime
Category

Explanation

Property

Total
Property

266,000 18.2%
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Alternatives
Recommended

Prison
Recommended

Average Years
Served Now

Recommended
Years Served

Yes

3.4*

2.6

Defined as having a managerial or high-level role in
producing, importing, selling, or supplying illegal
substances other than marijuana (e.g. cocaine, heroin,
and methamphetamine). These offenders contribute
more to the distribution of harmful substances, and
are more likely to commit violence to further the
organization’s interest. Incarceration is the recommended
default sanction, but the authors believe time served can
be safely reduced; an approximate 25 percent cut should
be considered.

Drug
Possession

66,000

4.5%

Yes

No

1.1

N/A

Because many users suffer from addiction or mental
health problems, and this crime generally inflicts harm
primarily on the offender, alternatives such as treatment
or probation are the recommended default sanction.

Minor
Trafficking of
Serious Drugs

62,000*

4.2%*

Yes

No

3.4*

N/A

Defined as lower-level roles in trafficking, such as street
dealers of small amounts or acting as a courier. Because
these offenders do less to facilitate the spread of harmful
drugs, and are often motivated by addiction or poverty,
alternatives such as probation, treatment, or fines are the
recommended default sanction.

Minor
Trafficking of
Marijuana

18,000*

1.2%*

Yes

No

1.3*

N/A

Defined as lower-level roles in selling marijuana, such
as street deals of small amounts or acting as a courier.
Research shows that marijuana is less harmful than other
more serious drugs, and popular sentiment has moved
toward favoring legalizing it.111 Given these two factors,
alternatives such as probation, treatment, or fines are the
recommended default sanction.

Serious
Trafficking of
Marijuana

3,000*

0.2%*

No

Yes

1.3*

N/A**

Defined as having a managerial or high-level role in
producing, importing, selling, or supplying marijuana.
Because these offenders facilitate widespread drug trade
for their own financial gain, and may have motive
to commit fraud and violence, incarceration is the
recommended default sanction.

Other Minor
Drug Offenses

4,000

0.3%

Yes

No

N/A

N/A

Includes crimes such as possessing drug paraphernalia.
Because they do not involve large scale trafficking,
alternatives such as probation, fines, or treatment are the
recommended default sanction.

47.2%

52.8%

N/A

N/A

N/A

% of Total

No

# of Prisoners

Serious
165,000* 11.3%*
Trafficking of
Serious Drugs

Crime
Category

Explanation

DRUG

Total Drug

318,000 21.7%
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Alternatives
Recommended

Prison
Recommended

Average Years
Served Now

Recommended
Years Served

5.2%

No

Yes

3.0

2.3

Includes weapons possession, negligent discharge, and
other weapons uses that are not directed at a person or
aimed at hurting a person. Use of a deadly weapon is a
separate crime category. These crimes facilitate violence
by expanding access to and hindering effective regulation
of deadly weapons. Incarceration is recommended, but
the authors believe time served can be safely reduced; an
approximate 25 percent cut should be considered.

DUI —
Multiple

27,000*

1.8%*

No

Yes

1.0*

N/A**

“Driving under the influence” involves driving a vehicle
while beyond the legally permitted level of intoxication
with one or more prior conviction for the same. DUI
offenses pose a risk of severe injury or death to motorists
or pedestrians. Because multiple DUI offenses involve
intentional or extremely reckless disregard for the safety of
others, incarceration is the recommended default sanction.

Unlawful
Entry and
Reentry to the
Country

22,000*

1.5%*

Yes

No

1.8*

N/A

In most cases there has been no additional crime
committed (if there is, it can be charged as a separate
crime). This crime generally automatically results in the
sanction of deportation under existing immigration law,
making incarceration in federal prison unnecessary.iii

Immigration
Smuggling

1,000*

0.1%*

No

Yes

1.8*

N/A**

Facilitation of illegal immigration of others. Because it
facilitates widespread violation of the law, places people
at risk of death or injury, and is associated with fraud,
violence, or smuggling of sex workers, incarceration is
recommended.

Other Serious
Crimes

18,000

1.2%

No

Yes

N/A

N/A

Examples include escape from custody, racketeering, and
bribery. Because these crimes not only cause physical or
psychological harm, but impede the orderly functioning
of prisons and other important institutions, incarceration
is the recommended default sanction.

Other Minor
Crimes

63,000

4.3%

Yes

No

N/A

N/A

Examples include prostitution, gambling, obscenity, traffic
offenses, and first time DUIs.112 These crimes involve
behavior deemed immoral but may not necessarily cause
physical injury to others; others involve risk of minor
injury to others. Alternatives such as community service or
fines are the recommended default sanction.

% of Total

76,000

# of Prisoners

Non-Violent
Weapon
Offenses

Crime
Category

Explanation

other

Total Other

207,000 14.1%

41.1%

58.9%

N/A

N/A

N/A

Total
Prisoners
(authors
dataset)

1,463,000 100%

24.9%

75.1%

N/A

N/A

By reducing prison stays for the six crimes noted
above, an additional 14.5 percent of inmates (212,000
people) could be safely released.

* Estimates.113 ** As explained in Section IV, the authors did not conduct a prison stay analysis for these crimes;
however, they believe these stays could likely be safely reduced.

Source: Brennan Center Analysis.114
iii Th
 is report takes no position on immigration policy. This is merely meant to note that undocumented people
already convicted of immigration felonies will be placed in the immigration system if not incarcerated.
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IV. REDUCING TIME SERVED FOR OTHER CRIMES
The recommendations in Section III would reduce the nation’s prison population from 1.46 million to
about 1.1 million. This section turns to a thoughtful approach to reduce sentence lengths for offenders
whose crimes may still warrant prison.

A. Research On Lengths Of Stay & Recidivism
In Section III, this report analyzed existing research that showed that increasing incarceration has
diminishing returns on crime reduction. The same can be said of the relationship between the length
of time spent in prison and crime.
One body of research demonstrates that longer sentences do not reduce recidivism more than shorter
sentences. For example, a 2013 paper by economist David Abrams reviewed a range of studies examining
the effects of sentencing and parole in three cities (Chicago, Las Vegas, and Washington, D.C.), and
two states (California and Georgia). He concluded that “these studies seem to find fairly consistent
evidence of specific deterrence for low sentence ranges, but not for longer ones.”115 An analysis of over
440,000 prisoners by psychologist Paul Gendreau in 2002 also found significant diminishing returns.
Further, he concluded that after 12 months, prison stays caused higher recidivism.116
A similar case study was conducted in 2007 by economist Ilyana Kuziemko for the National Bureau
of Economic Research (“NBER”).117 That analysis focused on 80,000 prisoners in Georgia. She chose
this locale because the state’s inmate population was representative of national prison population
demographics, including percentage of violent and non-violent offenders and labor-market conditions
upon release from prison. She also found conditions ripe for a natural experiment on sentence lengths.
The Georgia Board of Parole assigned inmates “scores” that determined parole eligibility based on risk
of recidivism – the lower the score, the higher the presumed risk of reoffending upon release. Scores
were based on age, past record, and other factors believed to correlate with recidivism. However, release
decisions were made based on which risk “tier” an inmate’s score placed him in: a score of nine might
place an inmate in the medium-risk tier, but a score of eight would correspond to high risk. This
allowed Kuziemko to test the effect of prison on inmates who received similar risk scores, but were
treated differently.118 She was then able to assess whether lengths of time spent in prison resulted in
different rates of recidivism. She chose to assess the recidivism risks of those imprisoned for less than
20 months (1.7 years) versus those imprisoned for longer. She found that for prisoners serving less than
20 months, an extra month behind bars moderately reduced reoffending. However, she found “an extra
month ha[d] close to no effect on those serving more” than 20 months. Kuziemko concluded that her
results strongly suggest that longer prison terms have diminishing returns to sentence lengths beyond
20 months.119
Other studies indicate that as individuals get older, they tend to commit fewer crimes, providing more
evidence that longer sentences may not be as effective as assumed. Long sentences often hold people in
prison after they “age out of crime.” In 1999, economist Steven Levitt found that people between the
ages of 15 and 24 were most likely to commit crimes.120 Similarly, sociologists Charles Tittle, David
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Ward, and Harold Grasmick demonstrated in 2003 that 18 to 24 year olds were more likely to commit
crimes than those who were older.121 A study by sociologist Robert Sampson conducted that same year
showed almost the exact same result in a longitudinal study, finding people over the age of 55 are 10
times less likely to commit crimes than those aged 23, even for individuals who had committed crimes
earlier on in life.122 Despite this evidence, the proportion of elderly prisoners tripled from 1993 to
2009.123 This is a direct result of the lengthy sentences of the past four decades.
A second body of research finds little to no relationship between lengths of stay and recidivism. In
its most recent multi-state study on recidivism published in 2002, the Justice Department examined
data from 15 states reporting lengths of stays and recidivism rates from prisoners released. It found
that recidivism rates did not differ significantly among those released after serving 6 months or less
compared to those serving sentences all the way up to 30 months in prison.124 A 2009 analysis by
criminologists Daniel Nagin, Francis Cullen, and Cheryl Jonson reviewed 19 major studies and found
that some research indicated that longer stays slightly decreased reoffending, while other research found
that longer stays slightly increased reoffending.125 A study that same year of juveniles convicted of
serious crimes in Philadelphia, Pa., and Phoenix, Ariz., found that longer stays — increasing from
three to 13 months — did not decrease future rearrest rates.126 A 2010 evaluation by political scientist
Donald Green and law professor Daniel Winik analyzed drug offenders in Washington, D.C., who
were sentenced by more strict judges versus more lenient ones. They also did not find a relationship
between longer incarceration and recidivism. In fact, they found that an extra month of imprisonment
raised recidivism rates by about 1 percent, but this result was not statistically significant.127
Further, a third group of studies indicates that the longer one stays in prison, the more likely he or
she is to reoffend upon release. In 2016, criminologist Jason Rydberg examined incarceration length’s
impact on recidivism rates in four states — Michigan, Missouri, New York, and Utah. He found that
longer length of stays between caused higher recidivism rates especially for some public order and
property crimes.128 University of Michigan economist Michael Mueller-Smith also recently studied
the effect of prison stays on recidivism rates in Harris County, Tex. He found that each additional year
that a prisoner served time behind bars made them 4 to 7 percent more likely to reoffend within threemonths after release. Further, he noted that this “should be of particular concern since it rapidly reverses
any cost savings from crime prevented.”129
Similarly, studies indicate that long prison sentences have little or no impact on reducing the criminal
behavior of the public at large. This theory, what criminologists call “general deterrence,” argues that
humans are rational beings who consider the punishment for their behavior before acting. Studies,
however, find this theory does not hold true, as most people consider immediate circumstances and
emotions instead of longer term legal consequences when acting or reacting. A seminal study by the
National Academy of Sciences in 2014 conducted a comprehensive analysis of more than a dozen
leading studies on general deterrence, and concluded that “the evidence on the deterrent effect of
sentence length suggests that the relationship between crime rate and sentence length” has “diminishing
deterrent returns” at best.130 Other studies find similar results. For example, in a 2002 study in Kentucky
and North Carolina, economist David Anderson interviewed males imprisoned for felonies about their
prior knowledge of the penalties they would face. He found that only 22 percent knew beforehand
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what the punishment would be for their crime while more than half did not know or even consider
the punishment. When it came to deadly crimes, 55 percent of the men responded that they did not
think about the punishment at all.131 In 2003, economists Steven Raphael and Jens Ludwig evaluated
the effect of a policy implemented in 1997 in Richmond, Va., that increased prison sentences for
gun crimes by prosecuting them as federal crimes. They found no deterrent effect associated with the
sentence increases.132 In 2009, economists David Lee and Justin McCrary examined young people in
Florida about to reach their 18th birthday. Since the likelihood of receiving longer prison sentences
increases when individuals turn 18, theoretically fewer people should be willing to commit crimes
just after turning 18 compared to a month before. Lee and McCrary found a very small effect that
was not statistically significant, concluding that deterrence effects were minor or nonexistent.133
Finally, much research shows that certainty of punishment — as opposed to severity — more
effectively reduces future criminal activity. In recent years, researchers have focused on evidence that
“swift and certain” punishment using non-prison alternatives to respond to violations of probation
conditions are more effective than waiting for multiple violations and then revoking the probationer
to prison. The theory is that the threat of immediate punishment deters criminal conduct more than
the threat of more severe punishment occurring at some point in the future. Though this research
was conducted on probationers, it supports the notion that severity of punishment on its own does
not drive crime reduction.134
In sum, social science evidence indicates that in the worst case scenario, longer lengths of stay produce
higher recidivism rates, while the best case scenario points to diminishing returns of incarceration
on public safety. It also provides compelling evidence of the possibility that there is no relationship
at all between long lengths of stay and recidivism rates. After decades of using long prison stays as a
response to crime, these studies strongly encourage a need to rethink this approach.

B. Options For Reducing Prison Stays
The authors attempted to search for a way to bring sentence lengths into line with current research and to
make them more proportional to the crime committed. The authors recognize that their approach below
may seem arbitrary. However, they believe that their research-driven approach will result in more effective
sentences than the current arbitrary and overly punitive sentencing regime. They hope their recommendation
will serve as a starting point for sentence reductions, and not a call for uniform application.
To provide a starting point, the authors tested different options. They considered options of cutting
prison stays by 10 percent, 25 percent, and 50 percent, which they labeled as cautious, moderate, and
assertive, respectively.
They tested these options on the six major crimes that make up 58 percent of the national prison
population: aggravated assault, murder, nonviolent weapons crimes, robbery, serious burglary, and serious
drug trafficking.135 The authors chose these six crimes because they make up a significant portion of the
prison population, and because their lengths of stays increased significantly between 1993 and 2009.136
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Table 2 depicts the effects of these reductions on the prison population, and Table 3 shows the cost
savings for each option:
•

Cautious: A 10 percent reduction would shave off an average of about six months for these
prisoners. This modest step would reduce the prison population by 85,000 (5.8 percent of the
current prison population) and save $2.7 billion per year.

•

Moderate: A 25 percent reduction would cut the prison population by 212,000 (14.5 percent
of the current prison population), saving almost $6.6 billion annually and reducing sentences
on average by about 15 months. It would save $66 billion over 10 years.

•

Assertive: Leading criminal justice advocacy groups such as the ACLU, Beyond the Dream,
#Cut50, Ella Baker Center, #FreeAmerica, and JustLeadershipUSA support cutting the
national prison population in half.137 A similar approach could be applied to sentence lengths.
It would reduce the prison population by 424,000 (28.9 percent) and cut sentence lengths by
one year and four months, on average. It may risk short-term increases in recidivism, but the
amount saved would be staggering — $13.3 billion annually and $133 billion over 10 years.

Table 2: Proposed Reductions in Prison Stays for Major Crimes

Current
Prisoners

Percent of
Total Prison
Population

Current
Average
Prison Stay
(Years)

10%
Reduction

25%
Reduction

Robbery

176,000

12.0%

4.2

3.8

3.2

2.1

Serious Drug
Trafficking

165,000

11.3%

3.4*

3.1

2.6

1.7

Murder

165,000

11.3%

11.7

10.6

8.8

5.9

Aggravated Assault

155,000

10.6%

3

2.7

2.3

1.5

Serious Burglary

111,000

7.6%

1.7*

1.5

1.3

0.9

Nonviolent
Weapons Offenses

76,000

5.2%

3

2.7

2.3

1.5

Crime Category

*Estimates.138 Source: Brennan Center Analysis.139
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50%
Reduction

Table 3: Annual Cost Savings from Reduced Prison Stays
Crime Category

10% Reduction

25% Reduction

50% Reduction

Robbery

$550 million

$1.38 billion

$2.75 billion

Serious Drug Trafficking

$520 million

$1.29 billion

$2.58 billion

Murder

$520 million

$1.29 billion

$2.58 billion

Aggravated Assault

$490 million

$1.21 billion

$2.43 billion

Serious Burglary

$350 million

$870 million

$1.74 billion

Nonviolent Weapons Offenses

$240 million

$590 million

$1.19 billion

Total

$2.7 billion

$6.6 billion

$13.3 billion

Source: Brennan Center Analysis.140
Though it is difficult to categorically determine precise optimal sentence lengths, the authors attempted
to find a way to safely roll back sentences to more proportional lengths.
To see which of these options seemed most effective, the authors applied their four-factor analysis
to these six crimes, with an increased emphasis on recidivism due to the heightened public safety
concern invoked by these more serious crimes. This analysis led to an average sentence reduction of
26.6 percent. To shed light on the authors’ analysis, two examples are illustrative:
•

Murder: The average current prison stay for federal and state murder is 11.7 years.141 These
offenders also serve an average of roughly 1 to 3 years of additional incarceration in county
jails before their prison stays. In Broward County, Florida, those charged with murder served
an average of 2.8 years in jail before they were transferred to prison.142 This crime is one of
the most serious offenses, which weighs in favor of a long prison sentence. Murder is an
intentional crime where the victim impact is lethal and produces life-altering trauma for
family members, which also weighs toward a long sentence. However, the recidivism rate
is lower than average — 11 percent of those convicted of murder are reimprisoned for a
new crime within three years of release.143 Because the NBER study specifically found that
sentences less than 20 months did help bring down recidivism rates, the authors caution
against reducing prison stays to less than 20 months for the most serious violent crimes.
However, given that there are diminishing returns to long prison stays generally, the authors
recommend that prison stays for murder should be reduced somewhat. A 25 percent cut
would result in a reduction of three years, leaving an 8.8 year sentence — which still keeps
inmates behind bars for almost a decade.

•

Serious Burglary: On average, offenders spend 1.7 years in prison, along with an additional
roughly 3 to 5 months in county jail. In Broward County, those charged with burglary served
an average of 1.1 years in jail before being transferred to prison.144 Burglary involves serious
property damage and alarm to residents. It is intentional, and the victim impact varies from
extensive property damage to emotional trauma, although it does not involve violence. (If
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any physical harm to a victim is involved, the crime would escalate to assault, for example.) The
recidivism rate is below average, 31 percent of all burglary offenders were reimprisoned for a new
crime within three years of release.145 Given that there are diminishing returns to long prison stays
generally and that this crime is not violent, this report recommends considering cuts in stays. A
25 percent cut would result in a four-month reduction, leaving a 1.3 year sentence.
The authors also looked to two additional points of reference. First, as mentioned above, while
cutting sentence lengths by 50 percent may appear to many as a radical step, a powerful national
coalition is calling for a similar approach.
Second, prominent criminologists and other experts have called for a return to the shorter prison
stays that existed before the prison population exploded. They argue that the low crime rates
of the 1970s indicate that crime can remain low, even with shorter prison stays. Todd Clear,
criminologist and former Rutgers University Dean of the School of Criminal Justice, and James
Austin, co-author of this report, argued in a 2009 paper, “An in-depth examination of sentence
lengths and time served is called for, it might begin with the presumption that terms be cut back
to what they were circa 1975 when the imprisonment binge began.”146 Others have implied that
even returning to the sentencing regime of the early 1990s, before the imposition of truth-insentencing and mandatory minimums policies and the narrowing of parole eligibility, would make
a significant impact in reducing prison populations.147 To return to the length of stay in 1990,
today’s average prison stays would need to be cut by almost 40 percent.148
A 25 percent cut in sentence lengths for these six crimes seems more modest in comparison.
Based on the four-factor analysis, as well as these additional reference points, the authors conclude
that a 25 percent cut on average for these six crimes seems moderate and should serve as a starting
point for consideration. This recommendation — which would shave about 15 months from
prison sentences for these crimes — ensures that sanctions for serious crimes involve significant
prison time, are at levels that deter recidivism while protecting public safety, and achieve significant
savings.149 There are, of course, myriad different methods to project more proportional lengths of stay.
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Table 4: Current Prison Population, by Recommendation
Category

Number of Prisoners

Alternatives to Prison Appropriate — Lower Level Crimes
Prison Appropriate and Recommended Term Already Served — Six Major
Crimes
Prison Appropriate and Recommended Term Not Yet Served — Six Major
Crimes
Prison Appropriate and Length of Stay Analysis Can Be Applied — Other
Crimes
Total Prison Population

364,000
212,0000
636,000
251,000
1,463,000

Source: Brennan Center Analysis.150
As shown in Table 4, if this recommendation were retroactively applied to prisoners currently serving
time for these six crimes, 212,000 inmates would have already served their reduced sentences and could
be released within the next year. Under this hypothetical, another 636,000 current prisoners would
continue to serve time until they reached the recommended length of stay.
Further, given today’s lengthy sentences, the authors believe a similar analysis can be applied to determine
a safe but shorter length of stay for the remaining 17.2 percent of the national prison population
(251,000 prisoners) for which the authors recommend imprisonment as the default sanction. Some of
these crimes may warrant more or less than a 25 percent cut depending on the crime.
Of course, appropriate recidivism reduction, job training, education, and reentry programs should
be implemented before releasing any prisoners to ensure proper reintegration into society without
increasing recidivism.
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V. RECOMMENDATIONS & COST SAVINGS
A. Recommendations
Whether viewed through a lens of justice, fairness, public safety, or cost, the U.S. prison system
unnecessarily warehouses hundreds of thousands of people. This report calls for the following changes
to sentencing laws as opposed to guidelines or practices, which can too easily be reversed.
•

Eliminate Prison for Lower-Level Crimes Barring Exceptional Circumstances: State
legislatures and Congress should amend sentencing laws to mandate alternatives to prison
as the default penalty for lower-level crimes. These offenses include: drug possession, lesser
burglary, minor drug trafficking, minor fraud and forgery, minor theft, simple assault, and
other crimes such as prostitution and public disorder. Alternatives include: community service;
drug, alcohol, and mental health treatment; electronic monitoring; fines calibrated to ability
to pay; and probation. In exceptional circumstances, such as repeated past criminal activity,
judges should have discretion to depart from the defaults.

•

Reduce Maximum and Minimum Sentences Set by Law: Lawmakers should consider
reducing sentence maximums and minimums defined in criminal statutes and sentencing
guidelines. A 25 percent cut can be considered as a starting point for the six major crimes
that make up 58 percent of the prison population: aggravated assault, murder, nonviolent
weapons offenses, robbery, serious burglary, and serious drug trafficking.151 Sentencing ranges
for other crimes that warrant prison should similarly be reviewed and likely recalibrated based
on research showing diminishing returns to sentence lengths.

•

Retroactively Apply Reforms if Safe: Lawmakers should allow current inmates to petition
judges for retroactive application of these reforms. Judges can apply an analysis similar to the
four-factor test in this report and grant petitions if risks to public safety are minimal.

•

Additional Recommendations:
o Prosecutors should use their discretion to seek alternatives to incarceration or shorter
prison stays in line with this report’s recommendations.
o Lawmakers should seek to repeal “three-strikes” and “truth-in-sentencing” laws, which
arbitrarily increase time-served, and expand parole eligibility.
o Lawmakers should reinvest savings from imprisonment reduction into policies proven to
reduce incarceration and crime, including: alternatives to incarceration (especially drug and
mental health treatment), community policing, and reentry programs. Although treatment
programs require upfront costs, they offer long-term cost efficiencies through savings from
averted incarceration. Attention should also be paid to the more than 500,000 Americans
employed in the nation’s prisons, for whom downsizing may mean a loss of livelihoods.
These experienced workers could be retrained to work in alternative to prison programs.
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Sentencing Reform Success in States
Several states have started changing their sentencing laws in the direction recommended by
this report. Below are some examples.
•

Florida: In 2009, Florida eliminated prison sentences for some low-level, nonviolent
felonies, such as lower-level theft and insurance fraud. These individuals may now be
sentenced to probation or community supervision with requirements that they participate
in community service, educational classes, training programs, or other recidivism
reduction programs.152 By 2012, Florida was able to shut down 11 correctional facilities
due to this and other reforms.153 From 2009 to 2014, the state’s imprisonment rate fell
9 percent while violent and property crime fell by more than 10 percent.154

•

Mississippi: In 2008, the state repealed its truth-in-sentencing law for offenses involving
possession of a “small quantity of drugs,” reducing the time-served requirement to
25 percent of the original sentence.155 After this and other reforms, the state’s rate of
incarceration fell by 17 percent between 2008 and 2014, while violent crime fell by
nearly 10 percent.

•

South Carolina: In 2010, the state eliminated mandatory minimums for drug possession,
and expanded the use of probation instead of prison for drug possession.156 Between 2010
and 2014, South Carolina saw its imprisonment rate fall by 13 percent along with a 17
percent decline in violent crime and an 11 percent decline in property crime.

•

Texas: In 2007, state legislators increased the availability of drug addiction and mental
health treatment instead of prison for lower-level offenders including nonviolent drug
offenses.157 In 2011, the Texas legislature passed a bill allowing drug offenders to reduce
their prison sentence lengths by completing educational programs.158 From 2011 to
2014, the state reduced crime by 14 percent with an accompanying 8 percent reduction
in the incarceration rate.159
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B. Cost Savings
Ending prison as the default punishment for lower-level crimes would reduce the current prison
population by 364,000 people. Reducing time served for the six major crimes by 25 percent would allow
an additional 212,000 prisoners to be released within the next year. These two recommendations, taken
together, would shrink today’s prison population of 1.46 million people by almost 580,000, and would
also curtail the major drivers of mass incarceration going forward.
The average cost to house an inmate is about $31,000 per year. Therefore, these two recommendations
would yield $18.1 billion in savings annually and $181 billion over 10 years, assuming the number of
people convicted of such crimes remained constant.160
Figure 13 depicts some of these analogues. This savings is the equivalent of:
•

Hiring and training 270,000 new police officers.161

•

Employing 360,000 probation officers.162

•

Hiring 327,000 new teachers.163

•

Sending two million young people to college.164

•

The annual budgets of Los Angeles and Chicago, combined.165

•

Nearly the combined budgets of the U.S. Departments of Commerce and Labor.166

•

The annual budget of NASA.167

•

The annual budget of Connecticut.168

All these dollars could be saved with little effect on public safety.
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Figure 13: Cost Savings from Reduced Imprisonment
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CONCLUSION
America’s experiment in mass incarceration has failed. Not only does using prison as a knee-jerk
reaction to crime devastate families and communities, but many of today’s overly punitive prison
sentences produce little public safety benefits. Many people in prison today are serving sentences for
lower-level crimes, for which an alternative sanction would prove more just, equitable, less costly, and
more effective at reducing recidivism. Additionally, many prisoners could serve less time in prison with
similar public safety results.
This report’s findings and recommendations are intended to offer the country one practical and effective
approach to end mass incarceration while preserving the public safety gains of the last two decades. The
authors hope that it serves as a catalyst for discussion for much needed change to criminal punishment
in the United States.
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APPENDIX A: METHODOLOGY
I. DATA SOURCES
The authors began research for this report in 2013, at which time 2012 data on state and federal prisoners
was the most recent available. Notably, Dr. Austin and his co-investigators relied on data obtained from
the National Corrections Reporting Program, a restricted source that cannot be distributed to outside
parties.170 Therefore the dataset for this report cannot be shared.
The authors initially intended to include jail data, but due to difficulty securing representative jail
samples, they ultimately could not include jail populations in this report. They hope to conduct a
similar analysis on jails in the future, if data allows.
Ultimately, the authors analyzed state inmate data from 48 states plus federal prisons, totaling 1.46
million prisoners, representing 94 percent of the national prisoner population.

A. State Prison Data
This report includes data from 48 states:
•

National Corrections Reporting Program (NCRP) Data: The NCRP, run by the Justice
Department, collects data every year on individual prisoners in state prisons. In 2012,
47 states reported some data to the NCRP.171 But only 42 of those states reported data
containing information on prison populations and lengths of prison stay, sorted by crime
(into 370 crime categories) — the format needed for this report. Notably, NCRP data
does not capture information about every single inmate in state prison so some individuals
are missing from the dataset.

•

Individual State Data: The authors secured data on 2012 prison populations directly from
six additional states: Arizona, Arkansas, Connecticut, Hawaii, Louisiana, and Virginia.172

•

Missing Data: The only states unable to fulfill any part of the request were New Mexico and
Vermont. New Mexico organizes its data by criminal offense, but not individual offense,
therefore over-counting all incarcerated people convicted of multiple offenses. Vermont’s
Department of Corrections does not organize its data by criminal offense. Therefore data
from these states could not be inputted into the authors’ dataset. Prisoners in New Mexico
and Vermont make up just 0.5 percent of the total, national prison population, and around
0.7 percent of the state prison population.173

B. Federal Prison Data
Data on federal prisoners were collected from the Federal Justice Statistics Program (FJSP), which
describes criminal cases in the federal justice system from arrests through corrections. It lists 33 federal
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crime categories. Data in the FJSP is collected from the U.S. Marshals Service, Drug Enforcement
Administration, Executive Office for U.S. Attorneys, Administrative Office of the U.S. Courts, U.S.
Sentencing Commission, and the Federal Bureau of Prisons.174 The data on length of prison stays details
the mean time served for prisoners released in 2012, sorted by crime category.
The FJSP differs from the NCRP data in two main ways. First, the FJSP data uses slightly different
crime categories than the NCRP. Second, the FJSP year runs from October 1st to September 30th,
while the NCRP year runs from January 1st to December 31st.

C. Rounding
Because prison populations fluctuate, the authors rounded all statistics on the number of prisoners.
Totals listed in this report are the sums of the unrounded figures, rounded to the nearest thousand or
single percent.

D. Definitions
Some sources did not include definitions of crimes. In those circumstances, the authors relied on
definitions from the American Law Institute’s Model Penal Code, Black’s Law Dictionary, and other
leading casebooks on modern criminal law.175

II. ANALYSIS TO IDENTIFY LOWER-LEVEL CRIMES
To determine the appropriate default sanction, whether incarceration or an alternative, the authors
devised a four-part test. They then applied the test to each crime category in their dataset.

A. Crime Categories
The NCRP dataset contained 160 crime categories. Individual states reported between 16 and 57 crime
categories each. The FJSP reported 33 crime categories. Added together, the authors analyzed 370
crime categories.
For presentation purposes, the authors grouped these categories into the larger categories (listed in Table
1) when they entailed the same or similar conduct. For example, the overarching category of serious
larceny includes grand larceny, attempted larceny, and conspiracy to commit larceny from the NCRP
data, crimes labeled “theft” from individual state data, and crimes labeled larceny from the federal data.
Notably, this report uses the labels drug, property, violent, and other consistent with the NCRP
and FJSP, so that this analysis can be compared to other national datasets and studies. The violent
crime category in these sources may be overly broad, sweeping in crimes that do not actually include
perpetrated violence.176 Ideally, these categories would be more reflective of the acts committed.
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B. Four-Factor Analysis
The authors devised a four-factor analysis that relies heavily on public safety and applied it to each of the
370 crime categories. Their analysis weighed the following factors: seriousness of crime, victim impact,
state of mind, and likelihood of recidivism. These factors were chosen based on a comprehensive review of
scholarly and popular consensus on why we incarcerate — to promote public safety and deliver deserved
punishment. Each of the first three factors speaks to both of these rationales. The final factor, recidivism,
focuses solely on public safety.
Some crimes, such as attempted murder, are serious but may not physically injure victims, while others,
like some regulatory offenses, are serious and potentially harmful, but lack culpable intent. Consideration
of all four factors allowed the authors to determine when incarceration adequately reflected a concern
for the maintenance of public safety, and when it unnecessarily burdened individuals, budgets, and
communities with little public safety benefit.
While these factors were generally weighed equally, on occasion one or more factors predominated. For
example, attempted murder had an exceptionally low recidivism rate, and by definition the victim was not
killed. However, because it required intent to commit the most serious, irreversible crime, the first and third
factors were given greater weight, leading to a recommendation of incarceration as the default sanction.
The authors labeled crimes as “lower-level” when the analysis led to a conclusion that the crime did not
merit incarceration as the default sanction. Among these lower-level offenses were crimes that did not
result in serious harm to a victim or substantial destruction of property, for which malicious intent may
not have been present, and/or for which prison was not effective at reducing recidivism.
These recommendations are meant to instill default guidelines into sentencing laws, not provide absolute
sanctions. As noted in the report, these defaults should be adjusted up or down depending on individual
circumstances of each case and offender.
Further description of the four factors is below.
1. Seriousness
This factor reflects the intuitive idea that a crime that causes, or has the potential to cause, great harm to
victims and to society may merit more severe means of prevention and incapacitation. The broad metric
of “seriousness” ensures consideration of both real and potential harm, and both tangible and intangible
harm. For example, an attempted murder in which the victim does not know of the attempt may not
harm the victim, although it has great potential to do so. Moreover, a mugging may not cause serious
bodily or material harm, but it can cause fear, mental anguish, and property loss.177
This factor takes into consideration the retribution theory of punishment (by relying on the argument that
a more serious crime deserves a more serious punishment) while using proportionality to cabin its effect
(to ensure that sentences are not more severe than necessary).
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2. Victim Impact
This factor reflects the idea that actual, as opposed to potential harm, deserves special consideration.
Bodily harm is the most common distinction in popular discussion of crime, differentiated by violent and
non-violent harm. The special significance of bodily harm is both intuitive and deeply rooted in American
law. Criminal law in every state reserves the most serious punishments for infliction of bodily harm.178
Today, criminologists and the public also recognize the significance of psychological harm.179 Some
crimes that involve no physical contact at all, such as burglary of someone’s unoccupied home, may still
cause significant fear and mental anguish.
3. State of Mind
A culpable mental state, also called “mens rea” or intent, is a core tenet of criminal liability in American
law. The Model Penal Code, produced by the American Law Institute, forms the basis of many state
criminal codes and requires that all crimes have some mental state element — at a minimum negligence
(carelessness, or a lack of “reasonable care”), but usually requiring knowledge or intent.180 This means
that the individual must know they are committing the criminal act or have the will or desire to commit
the act to be held guilty of that crime. The idea that mental state affects culpability is reflected in the
different categories of killing in almost every jurisdiction. All states have determined that a planned
murder deserves a more severe punishment than a negligent killing, although the harm to the victim
may be the same.181
4. Recidivism
Concern for reducing recidivism reflects part of the public safety rationale for incarceration — the idea
being that a sanction for a crime will deter the individual from future criminal conduct, often called
“specific deterrence,” thereby making society safer. (The other public safety rational is incapacitation
— meaning that as long as the offender is kept out of society and in prison, they won’t have the
opportunity to commit another crime.) It is important to consider recidivism because over 95 percent
of today’s prisoners will be released at some point in the future.182 Recidivism is most commonly
defined as the rearrest, reconviction, or reincarceration of a former offender within a specific time
frame.183 Recidivism also encompasses the idea of rehabilitation, as lower recidivism rates should ideally
reflect more rehabilitative programs that deter future crime. It also takes into account the theory of
incapacitation (the idea that a prisoner will not commit crimes while he or she is in prison) as part of
its analysis of public safety impact.
In this report, the authors use reincarceration within three years as the standard for recidivism as this
report’s recommendations focus on incarceration.184
When determining recidivism rates for the 370 crime categories, the authors relied on data and research
from four seminal federal government studies on nationwide recidivism: one of state prisoners released
in 1983 (published in 1990); one of state prisoners released in 1994 (published in 2002); one of state
prisoners released in 2005 (published in 2014); and one of federal prisoners released in 2005 (published
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in 2016).185 Generally, these studies examined rearrest, reconviction, and reimprisonment rates for
released prisoners over three and five years.
In conducting the recidivism analysis for the vast majority of crimes, the authors relied on the 2002
study of offenders released in 1994 because it was the most recent available analysis providing recidivism
data specifically broken down by the crime for which the released person served time.186 The more
recent studies examined recidivism rates for crimes combined into the overall categories of violent,
property, drug, and other. The authors compared the overall recidivism rates reported by each study
and found a high level of consistency over a period of more than 20 years for rearrest, reconviction, and
reimprisonment within these overall categories. Given this long-term consistency, the authors believe it
was prudent to use the 1994 data, although a more recent source broken down by specific crime would
have been preferable.
5. Other Factors
There are myriad factors that one could consider when determining sentences. The authors examined
some additional factors and ultimately decided not to include or to implicitly include them in their
analysis for the reasons below.
•

Incapacitation: Incapacitation focuses on the value of preventing individuals who have
committed crimes from committing additional crimes by removing them from society through
imprisonment.187 This theory could be used to lock up individuals for the longest period of
time possible — on the rationale that the longer someone is removed from society, the longer
their capacity for committing crimes remains zero. The authors believe there should be a
limiting principle to this theory because otherwise it could be used to justify unnecessarily long
punishment, which has produced our current regime of an overreliance on incarceration. For
this reason, the authors considered incapacitation in two ways. First, as part of the public safety
impact consideration under the recidivism factor. Second, this report suggests that incapacitation
should be proportional to the crime committed, linked to seriousness of the crime and victim
impact. If one has committed a more serious crime, there is a rationale to incapacitate that
individual for a longer period of time (compared to a lower-level offender).

•

General deterrence: This theory hinges on the idea that the threat of incarceration for long
periods prevents future crimes by deterring individuals from committing crimes by instilling a
fear of punishment. Two underlying assumptions call into question the veracity of this concept.
First, general deterrence depends on an individual’s knowledge of criminal penalties. Second, it
requires the individual to instantaneously weigh their potential criminal behavior against those
penalties when acting or reacting in often volatile and emotional situations.188 As explained
in Section IV of this report, a large body of research indicates that general deterrence is not
effective at preventing crime. Therefore the authors did not include this in their four-factor
analysis. They believe that their factor considering the individual offender’s recidivism postprison captures the majority of the relevant public safety effects of sentences.
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•

Retribution: This theory of punishment focuses on the moral wrong committed by the
offender. It is punishment inflicted primarily as vengeance for a wrong or criminal act. It
does not consider the positive or negative effects of punishment on the individual or society,
but is grounded in the idea that punishment is deserved regardless of its future effects.189
This theory is, for example, codified in the Old Testament, which calls for “an eye for an
eye, a tooth for a tooth, and a life for a life.”190 The authors incorporated retribution in their
analysis in two ways. First, they did so through their seriousness factor. This factor takes into
consideration the retribution theory of punishment (by relying on the argument that a more
serious crime deserves a more serious punishment) while using proportionality to cabin its
effect (to ensure that sentences are not more severe than necessary). Second, the impact on
victims and offender’s intent both include aspects of the morality of the offense.

•

Individual Liberty and Effects on Individuals and Communities: One reason to reduce
excessive sentences is to prevent the unnecessary deprivation of individual liberty and other
collateral consequences to individuals and their families.191 With this in mind, in making
their decisions, the authors implicitly weighed their four factors alongside an individual’s
right not to be deprived of liberty without justification and the country’s and communities’
interest in reducing over-incarceration.

C. Estimates For Crimes With Broad Definitions
Eight NCRP crime categories describe conduct that varied widely in gravity, from less serious to
more serious types. These crimes are: burglary, driving under the influence, embezzlement, fraud
and forgery, grand larceny, statutory rape, trafficking of marijuana, and trafficking of serious drugs
(substances other than marijuana). The NCRP does not provide detailed data on the specifics of
crimes committed under these categories.
In order to appropriately apply the four-factor analysis, the authors first devised a definition for
lower-level conduct compared to more serious conduct for each of these eight categories, and split
them into a “minor” and “serious” versions, respectively. They then estimated how much of the
national prison population fell into each category by using representative data from individual states
that broke down their prison populations into more detailed crime categories. These states include:
Arizona, Arkansas, California, Connecticut, Florida, Kentucky, and Louisiana. Through this analysis,
they were able to devise the estimates of the national prison population incarcerated for each degree
of offense. Estimates produced using this analysis are noted with an asterisk in Table 1.
The analysis for two offenses — burglary and trafficking of serious drugs — is shown in Section III
of this report as examples.
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III. ANALYSIS FOR REDUCTIONS IN PRISON STAYS
A. Calculating Current Average Prison Stay
The NCRP contains average prison stays for 42 states. The federal data from the FJSP reports sentence
lengths, but not length of prison stay. Most of the data collected from individual states did not include
prison stay lengths. Therefore, the authors relied on the NCRP for prison stay lengths as it provided the
needed detail on sentence lengths and was nationally representative.
The authors combined length of stay data for individual crimes to create an average length of stay for
the larger crime categories in Table 1. The authors weighted these averages by population, adjusting for
the number of people in each crime category, to ensure accurate representation.
For the eight crimes with broad definitions noted above, the average length of stay in Table 1 represents
the length of stay for the broad category since data for the more specific categories created by the
authors was not available.

B. Options For Recommended Reductions
Because it is difficult to ascertain an exact, ideal sentence length for a crime, the authors picked three
benchmark options to test percentage cuts (10, 25, and 50 percent) to sentence lengths in order to
provide policymakers with different options to consider as starting points.
Instead of testing the benchmark options on all 370 crime categories, the authors opted to test them
on the six crimes that comprised 58 percent of the national prison population — aggravated assault,
murder, nonviolent weapons crimes, robbery, serious burglary, and serious drug trafficking — and
comprised 75 percent of the prison population for which the authors recommended incarceration as
the default sanction.192
The authors then sought to determine which of these options would most appropriately bring prison
stay lengths to be more proportional to the crimes committed, while still protecting public safety. They
applied the four-factor analysis used in Section III, with an increased emphasis on recidivism due to the
heightened public safety concern for these more serious crimes. The four-factor analysis led, on average,
to a 26.6 percent sentence reduction.
The authors concluded that a 25 percent reduction in length of stay closely resembled their calculated
average reduction and could be achieved without producing harm to public safety.
The authors recognize that this methodology can be viewed as somewhat arbitrary. The purpose of this
analysis is not to put forth absolute sentence lengths. Instead, it is to put forth options for policymakers
to consider, starting with one the authors believe is moderate and effective.
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The authors believe a similar analysis should be applied to the remaining 17 percent of the national
prison population (251,000 prisoners) for whom the authors recommend incarceration as the default
sanction to determine whether current sentence lengths are appropriate or could be safely cut. This
could further reduce the prison population.

C. Estimating Effect Of Prison Stay Reductions On The Prison Population
The authors then estimated the impact of these prison stay reduction recommendations on the current
prison population to determine how many prisoners convicted of the six crimes have already served the
recommended prison terms.
To estimate this number, the authors used a model that relies on a “steady state” assumption. Under
this assumption, the same number of people would be admitted and released each year for the same
crimes so that the prison population stays flat. For example, the number of people in prison for drug
trafficking, robbery, and theft would stay constant with the same length of stay year after year. In
reality, incremental changes each year cause admissions, releases, and lengths of stay to vary. But for
the purposes of estimating the number of prisoners that can be released, the authors assumed that
the prison population equaled the average prison stay multiplied by the admissions per year. This is a
common assumption employed when making such estimates.
To estimate admissions, the authors divided the current prison population by length of stay for the six
crimes. The authors multiplied this admissions estimate by the new recommended lengths of stay for
each of the six crimes to estimate the reduced prison population.

IV. METHODOLOGICAL LIMITATIONS
Limitations include:
•

This report’s analysis is the authors’ best attempt at creating a more evidence-based sentencing
scheme. They recognize that modifications and alternate approaches could be made to improve
these recommendations, and they encourage such research and proposals.

•

This report makes recommendations for default sanctions. They do not take into consideration
individual factors. For that reason, these defaults should be adjusted up or down according
to individualized factors, as listed in the report. The authors believe that an equitable system
of sentencing should treat like offenders alike. For that reason, they erred on the side of
recommendations based on offenses while giving judges the discretion to depart.

•

There are many factors that one could consider when devising sentencing laws. The authors
chose to focus on the factors they believe were the most relevant to public safety and most in
line with social science research on punishment. Of course, others could select different factors,
arriving at different conclusions.
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•

The authors relied on 2012 data because that was the most recent data available when the
authors began their research. The prison population has changed slightly since then; for this
reason, the authors rounded and approximated data on prisoners. Despite any fluctuations, the
overarching findings and recommendations continue to be valid.

•

The authors’ dataset is confidential and cannot be shared as it includes NCRP data, which is
restricted from general dissemination and cannot be distributed to outside parties.

•

The authors estimated the number of prisoners for the eight overly broad crime categories
based on data from sample states, rather than an exact accounting of the number of people
incarcerated for each version. This could slightly skew the data; however, the overarching
recommendations continue to be valid.

•

This report relies primarily on recidivism data from the 1994 study referenced above, because it
was the most recently available data that provided a breakdown by specific crime. Consistency
in recidivism data over time suggests that the data remains accurate. However, a more recent
source of data may change the recommendations slightly.

•

The authors recognize that their methodology to cut lengths of stays can be viewed as somewhat
arbitrary. The purpose of this analysis is not to put forth absolute sentence lengths. Instead, it
is to put forth options for policymakers to consider, starting with one that the authors believe
is modest and effective for the six major crimes that make up a substantial percentage of the
prison population.

•

The authors recognize that the 50 states and the federal government each have their own unique
criminal and sentencing laws and enforcement policies. However, for presentation purposes and
to tally the number of people incarcerated with limited public safety rationale, they presented
a national level analysis in this report. This presentation minimizes individual differences
between these jurisdictions. However, the authors’ data set preserves these differences.

•

The data in this report does not indicate whether the incarceration term is a result of a plea
bargain or a conviction after trial. However, around 95 percent of criminal convictions in this
country result from plea bargains.193 This is significant for two reasons. First, the prosecution
might have been very likely to win the case, but in the interest of the victim or efficiency,
may have wanted to avoid a full trial and negotiated a lesser charge with a less serious prison
sentence. Or alternatively, the defendant may have felt pressure to agree to a plea deal to a lesser
crime even if not guilty because of the threat of mandatory minimums sentences attached to
the charges a defendant may face after conviction at trial. Because the authors searched for a
more fair and proportional method for sentence lengths, they made their recommendations
based on the actual offense for which the offender was convicted, while providing judges the
discretion to depart in such cases.
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